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L Introduction and Procedural History

ICO has asserted several claims against Boeing Satellite Systems International,
Inc. (“BSSI”) based on causes of action relating to BSSI’s contracts with ICO to
manufacture and launch ICO’s planned medium earth orbit (“MEO”) satellite
constellation. As described further below, the claims ICO asserted against BSSI include:
1) breach of contract, including the implied covenant of good faith and fair dealing; 2)
economic duress; 3) negligent misrepresentation or fraud / deceit; 4) misappropriation of
trade secrets; and 5) violation of California’s Unfair Competition Law.

ICO originally contracted with Hughes Space and Communications Inc.
(“Hughes”) for the construction and launch of its satellite constellation. Later, when The
Boeing Company (“Boeing™) acquired Hughes, BSSI succeeded to the obligations of
Hughes to build, and to procure and manage launch services for, ICO’s constellation.
ICO alleges that because Boeing was a competitor of ICO in the 2 GHz spectrum, and
because two of ICO’s launch vehicle providers (Boeing Launch Services, Inc. (“BLS”)
and Sea Launch Company, LLC) were Boeing-controlled entities, the Boeing / Hughes
acquisition gave rise to serious conflicts of interest that ultimately led BSSI to breach its
contractual and other duties to ICO in the ways described in ICO’s Cross-Complaint.
ICO alleges that these breaches seriously damaged ICO and ultimately forced it to
terminate BSSI’s performance under the contracts.

As required by the Satellite and Launch Contracts, ICO sought to resolve its
claims against BSSI by providing BSSI with an arbitration demand. In response, BSSI
elected to file suit, making the dispute public in breach of BSSI’s confidentiality
obligations. In relevant part, BSSI’s Complaint seeks a declaration that ICO has waived
its contractual remedies through its termination of BSSI’s work under the Satellite and
Launch Contracts for convenience; that ICO’s exercise of its rights to terminate
performance for convenience extinguished the contracts and all claims relating to those
contracts; that the Launch and Satellite Contracts do not allow the remedies ICO seeks;
and that any remaining claims ICO may have are without merit.

ICO responded to BSSI’s complaint and asserted the claims described in its
arbitration demand as a Cross-Complaint to BSSI’s Complaint, as well as claims arising
out of BSSI’s breach of the contracts’ confidentiality provisions. BSSI responded to
ICO’s Cross-Complaint with its own Cross-Complaint asserting that ICO’s



misappropriation of trade secrets claim was asserted in bad faith and constituted an unfair
business practice under California law. ICO denies these allegations.

II. ICO’s Claims Against BSSI

ICO has asserted several claims against BSSI. These claims, and the factual
allegations upon which they are based, are described in detail in ICO’s Cross-Complaint.
ICO’s claims and the supporting allegations can be summarized as follows:

BSSI’s Conflicts of Interest. ICO alleges that Boeing’s acquisition of Hughes
and its assumption of Hughes’ contract obligations to ICO created enormous conflicts of
interest that had not existed with Hughes. As alleged in ICO’s Cross-Complaint, ICO’s
sole source satellite supplier, BSSI was now part of a larger Boeing enterprise that
directly competed with ICO for spectrum rights as a licensee in the 2 GHz spectrum
bandwidth and as a provider of mobile satellite communications. Boeing’s acquisition of
Hughes also meant that BSSI, which was required to act in ICO’s best interests as its
agent in dealing with launch vehicle providers, was ostensibly representing ICO against
its sister companies. The majority of ICO’s launches were scheduled on Sea Launch and
Delta III launch vehicles, both of which are built and sold by Boeing controlled entities,
and ICO was engaged in a substantial dispute with Boeing Launch Services, Inc. (“BLS”)
over the repeated failures of the Delta III launch vehicle. In other words, Boeing was
essentially obligated to deal on ICO’s behalf, at arms length, with itself. ICO alleges that
BSSI failed to meet this obligation, and instead favored BLS at ICO’s expense, in
cooperation with and at the direction of Boeing and senior Boeing executives.

ICO claims that as a result of the Hughes acquisition, over which ICO had no
control, ICO’s new monopoly supplier and launch services manager was now part of a
space conglomerate that had much to gain from an ICO failure, including:

Gaining ICO’s Valuable Spectrum. ICO’s failure would make available ICO’s
portion of the limited 2 GHz spectrum, spectrum that was known to be inadequate
to support all of the licensees, of which Boeing was one.

Removing ICO as a Competitor. ICO’s failure would also remove a competitor
in the satellite communications market.

Seizing or Cannibalizing ICO’s Satellites. ICO’s failure would potentially
permit BSSI to seize ICO’s satellites or critical components of those satellites for
use in connection with Boeing’s exploitation of its 2 GHz license or for other
BSSI customers.

Favoring Boeing Sister Companies at ICO’s Expense. BSSI was able to and
did favor BLS in the resolution of ICO’s claims based on Delta III failures in
breach of its obligations to ICO.



ICO’s Cross-Complaint alleges that BSSI acted upon these incentives to commit a
variety of wrongful acts, including the following:

Grossly Inflated Change Order Pricing. ICO alleges that, in a radical
departure from BSSI’s obligation to price changes fairly and in accordance with
the actual increased costs arising from the change, BSSI followed a Boeing
directive to quote an enormously inflated price for a change request by ICO. In
response to ICO’s request, BSSI quoted a price increase of $418 million to
complete the contract work, or approximately four times ICO’s highest estimate
of the actual cost of the change. Boeing executives stated that this sum was
designed to recoup all of the losses on the project to date, all costs of future work
whether or not already contractually required, and a profit on all such costs, all of
which demands ICO alleges were in direct contravention of the contract. ICO
alleges that it ultimately was forced to accede to BSSI’s inflated pricing demands
because the alternative was BSSI’s threat to deem the contract at an end, or
terminate it, which would potentially result in the loss of ICO’s 2 GHz license.

Breach of Launch Contract Obligations. BSSI was obligated, as ICO’s launch
manager, to assist ICO in pressing its claim against BLS for repeated and
unexplained Delta III launch failures. As alleged in the Complaint, BSSI refused
to negotiate a price for the requested changes to the satellite contract unless ICO
also compromised this claim under the launch contract. BSSI also refused to
compromise the claim in a way that would give ICO assurances of reliable launch
vehicles for its satellite constellation. ICO alleges that as a result of BSSI’s
failure to perform its contractual obligations and its improper use of its extreme
bargaining power, ICO was forced to accept a settlement far lower than the true
value of its claim.

ICO alleges that BSSI also breached its obligations to ICO under the Launch
Contract by favoring itself in the resolution of ICO’s claim against BLS. BSSI
insisted that virtually the entire settlement from BLS be applied as a credit against
future work by BSSI, most of which would not be performed for years. Asa
result, ICO alleges that instead of receiving a substantial cash payment for its
claim against BLS, ICO received a small fraction of that amount in cash —at a
time when BSSI was also insisting that ICO pay four times the reasonable cost for
the balance of the contract work; and that what should have been an injection of
critically needed liquidity became an enormously accelerated prepayment of
future, as yet unearned, BSSI profits.

To make matters worse, as alleged by ICO, if ICO could not finance the inflated
change order pricing BSSI was imposing and had to terminate the contract, it
would forfeit the credits it received for the claim. Put simply, ICO alleges that
BSSI used its position as Hughes’ successor to prefund its own termination claim
against ICO rather than fulfilling its contractual duty to secure a fair and
reasonable settlement for ICO on its launch claim.



Misappropriation of ICO Trade Secrets. ICO alleges that BSSI
misappropriated ICO trade secrets by the simple method of transferring control of
Boeing’s 2GHz license to BSSI executives with intimate knowledge of ICO’s
trade secret information. As a result, the managers of the competing Boeing
satellite communications enterprise were in possession of trade secrets of their
competitor, ICO.

Refusal to Perform Contract Obligations. ICO also claims that BSSI
supplemented its extreme leverage over ICO as its sole source monopoly supplier
by refusing to perform clearly required contractual obligations. When ICO’s
second satellite, dubbed F2, failed in orbit as a result of a design flaw, BSSI was
obligated to fix this flaw in all ten of the unlaunched satellites at no additional
cost. Instead, BSSI insisted upon including payment for that work in its pricing
for the unrelated change, and refused to continue its effort to diagnose and fix
these problems until ICO gave in to its pricing demands, which ICO alleges was
in further violation of BSSI’s contractual obligations.

Actual Cannibilization of ICO Satellites by BSSI. ICO was eventually
compelled to terminate work under the contracts with BSSI, primarily because of
the onerous financial conditions imposed through BSSI’s pricing demands. ICO
sought reasonable pricing from BSSI to store its ten unlaunched satellites after
termination. BSSI insisted that it would not negotiate any storage arrangement
unless ICO gave BSSI the right to remove a critical component (HIRUs) from
three satellites and the right to secure title to ICO’s satellites in 36 months if ICO
did not assume possession. ICO alleges that BSSI was well aware in making
these demands that removal of the satellites without BSSI’s full cooperation and
use of BSSI’s equipment was, and will be, impossible, making it necessary for
ICO simply to take the best deal BSSI would offer.

Based on these and other alleged actions by BSSI, ICO’s Cross-Complaint asserts
claims against BSSI that include breach of contract, economic duress, misappropriation
of trade secrets, unfair competition and breach of the arbitration and confidentiality
requirements of the contracts.



